


















































































STEPS TO AN EFFECTIVE SETTLEMENT CONFERENCE: 
AT THE TABLE 

BY: U.S. MAGISTRATE JUDGE MORTON DENLOW 
NORTHERN DISTRICT OF'ILLINOIS 

I. INTRODUCTION. 

In my last article, I discussed steps the court and counsel 

should take to prepare for a settlement conference. In this 

article, I describe actions the court and counsel should take at 

the settlement conference to enhance the likelihood that a 

settlement is achieved. 

II. STEPS THE COURT CAN TAKE. 

There are at least seven steps that a judge can take to 

make the settlement conference effective. 

First, as I described in my last article, the court should use 

a written standing order which requires the parties to do their 

homework before the conference begins. Requiring the parties 

to exchange written settlement demands and offers prior to the 



conference and requiring the attendance of clients with full 

authority will go a long way towards insuring that meaningful 

discussions take place. 

Second, the court must set aside suffi.cient time to enable 

the settlement process to operate. I conduct my settlement 

conferences in a mediation format, and I have found that within 

one to two hours I can generally settle a case or determine that 

settlement is not currently feasible. In a mediation format, you 

must allow sufficient time for the court to give an opening 

statement to explain the process, for the parties to make their 

opening statements, for discussion between all parties, for 

separate caucuses with the court, and for a final session to 

confirm the settlement terms. It takes time for parti.es and their 

counsel to digest the information they receive and to re

evaluate the options they face. Setting aside sufficient tirne will 

insure thatthe parties and counsel have an ample opportunity 

to settle the case. Resolution of disputes which have gone on 
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for months and years require the concentrated attention ofthe 

court and the parties. As a result, I generally schedule two 

hours for each settlement conference. 

Third, the court should provide a clear opening statement 

which explains the process and the ground rules. The. court 

shou Id explain whether the process will be 1) facilitative, in 

which the court will aid the parties in communicating with each 

other; .but w-ill not make· a recommendation or 2) evaluative, in 

which the court will make a settlement recommendation~ I 

·generally exp.lain to the parties that today they control their own 

destinies . regarding· settlement and ·commit them to the 

proposition that they have a serious desire to settle the~case. 

I encourag·e the parti,es to be open and frank in their 

dj,scussions by explaining that the proceedings are confidential 

ancl s1ta:te'ments made w.i:Jl not be used in discovery and wiH be 

inadmissible at trial. I tell them that counsel and clients will 

each· be given an opportunity to express their views. 
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encourage the parties to address their remarks to each other, 

not to the court, and I insist that they not interrupt each other. 

I explain that I will conduct separate caucuses and will engage 

in shuttle diplomacy to see if a resolution can be achieved. I 

invite their questions regarding procedure. I want to be sure 

that neither counsel nor the parties are surprised by the 

process. 

Fourth, the court must maintain its impartiality and should 

not coeree settlements. The decision as. to whether to settle 

belongsto the parties, with input.from counsel. The court must 

m_aintain its neutrality throughout the process. , I ask op;en~ · 

ended .questions designed to stimulate discussion. I therefore_ -

use a facilitative- style, and I only become evaluative M berth 

sides request my input after an impasse is reach:ea. In this 

way,-the courtdoes not be:com·e a· hindr.anc.e ta th:e s:eMlement 

process by providing an earl:y evaluation, which .. places one of 

the parties in a defensive posture. In the separate caucuses -I 
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ask the parties to discuss the view expressed by the other side 

and make certain the party understands the risks of further 

litigation. Even if the case is not settled, I want to be sure the 

parties are not later surprised by future steps in the litigation 

process. 

Fifth, the court should allow the parties to do the talking~.· 

I have -found the most effective settlement conferences are 

those in which I talk the least. If the parties are speaking to one 

another, analyzing the various issues and discussingpossible 

resolutions, they can often reach resolution withoutmuch input 

from me. 

Sixth, in the .event an agreement is reached, I make sure all 

settlem·ent terms are reviewed and confirmed wUh counsel and 

the parties in a joint ·session at the CQnclusion of ·the 

conferef'l.ce. I a~k one<of the aM,o:rn eys to·p1r~;p;a¥<e and de-liver to 

·· .allpartiesa written confirmation ofth;e settlement.terms within 

one business day. I give the other side one business day 
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thereafter to .. either ·· confirm. the terms or point out 

discrepancies. I request the parties_ to copy me in onthese two 

letters. On occasion, I will place the settlement terms on the 

record. I do this when a party requests that it be done or where 

I feel that it will be helpful in assuring the existence of the 

. agreement. 

Finally, in those cases in which settlement is not achieved~ 

thank the parties for their willingness to participate, and I 

reass:ure them that they wiH receive a fair trial. A jury trial is a 

constitutionally protected right. I make clear that trial remains 

an available and viable alternative. 

Ill. STEPS COUNSEL CAN TAKE. 

There are at least six steps counsel can take to assist in 

securing a successful s.ettlement conference. 

Flrst, couns<el s'hould be. sure the· client und:erstan<ds the 

process and has agreed upon a strate,gy. This should include 

a clear. understanding of the objectives to be achieved; the 
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negotiating strategy to be employed and the division of 

.responsibilities between lawyer and client. Frequently lawyer 

and client appear without having previously . discussed 

. settlement strategy. This is a big mistake and can lead to po,or 

settlement results. Mediation Advocacy by John W. Co.oley is 

a helpful book published by NITA which provides an 

explanation of how counsel can improve their settlement 

preparation and skills. 

Second, counsel should be prepared to deliver an opening 

statement which is clear, concise and persuasive regarding the 

strengths of her client's case. Sh·e should attemptto make the 

other side understand the risks he faces if he proceeds. I view 

se:ttlem:ent as a means of ri,sk avoidance. I b eHeve counsel's . 

role is to minimize her client's risk while maximizing risk for the 

0th.er si.de. A strong opening state,ment may be the <H1.Hy: 

opportunity counsel has to s.peak dlrectlyto the other side's 

client and make him aware of the risks associated with his 
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position. Counsel should a.void personal attacks and express 

a serious desire to negotiate an agreement satisfactory to all · 

parties. An attorney who demonstrates competence and 

professionalism enhances her settlement prospects. 

Third, counsel should understand the judge's style and 

whether the session is facilitative or evaluative. If the 

settlement c.onference is facilitative then emphasis must be 

placed on communicating with the other side. If the sessio·n is 

designedto be evaluative, a more legaHyreasoned presentation 

directed towards ·the judge is in,,order. 

Fourth, counsel should understand that she may be 

negotiating through the judge and develop an effective strategy 

toac<HHllpHsh f:ler client's obj:ect·ives .. I gene·rally do ·not ask ttt:e 

pa·rties for a bottom line in the separate caucuses.be:catrse td; 

lo'ntg as the client is pre0s·enjt everyth1rng. i:s neg,otiable. H:eweve·r; 

the parties must und'e:rstalld thatthe process is a negotiation 

and the judge is a conduit for counter-offers· and counter-
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demands. Counsel should not be afraid to ask to meet 

separately with her client outside the court's presence in 

formulating their next proposal. 

Fifth, counsel should consider whether there are any 

creative methods of settling the dispute. One of the major 

advantages of settlement over trial is the ability to structure a 

resolution which is not limited by the relief which can be . 

grante·d at trial. Structured settlements, continued business 

relationships and resolution of other conflicts between the 

parties can all be rolled into a settlement. 

Sixth; counsel should insure that any agreements reached 

are confirmed at the conclusion in a face to face meeting and 
J 

followed up by a confirming letter or a statement on the record. 

IV. CONCLUSION. 

The court and counsel should devote the necessary energy 

and time to make settlement conferences productive. An 

effective settlement conference not only provides clients and 
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counsel with an efficient means to solve problems but also 

creates a -positive impression of our judicial system. The 

success or failure of a settlement conference will depend upon 

the preparation that takes place before the parties come 

together and the time and attention counsel and the court pay 

to the process. Judges and lawyers acting as problem solvers 

promote respect and confidence in our profession. 

A settlementconference permits a lawyer to use all of her. 

skills as advocate, counselor and negotiator for the benefit of 

her client. Lawyers should practice these skills knowing that 

they will be called upon more frequently than trial skills. 

10 

























































United States District Court 
NORTHERN DISTRICT OF ILLINOIS 

SETTLEMENT ASSISTANCE PROGRAM 

SELECT RULES OF PROFESSIONAL CONDUCT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

LR83.51.2. Scope of Representation 
(a) A lawyer shall abide by a client's decisions concerning the objectives of 

representation, subject to sections (c), (d), and (e), and shall consult with the client as to the 
means by which they are to be pursued. A lawyer shall abide by a client's decision whether to 
accept an offer of settlement of a matter. In a criminal case, the lawyer shall abide by the client's 
decision, after disclosure by the lawyer, as to a plea to be entered, whether to waive jury trial and 
whether the client will testify. 

(b) A lawyer's representation of a client, including representation by appointment, does 
not constitute an endorsement of the client's political, economic, social or moral views or 
activities. 

(c) A lawyer may limit the objectives of the representation ifthe client consehts after 
disclosure. 

( d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the 
lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any 
proposed course of conduct with a client and may counsel or assist a client to make a good-faith 
effort to determine the validity, scope, meaning or application of the law. 

( e) A lawyer shall not present, participate in presenting, or threaten to present criminal 
charges or professional disciplinary actions to obtain an advantage in a civil matter. 

(f) In representation of a client, a lawyer shall not: 

(1) file a suit, assert a position, conduct a defense, delay a trial or take other action 
on behalf of the client when the lawyer knows or reasonably should know that such 
action would serve merely to harass or maliciously injure another; 

(2) advance a claim or defense the lawyer knows is unwarranted under existing 
law, except that the lawyer may advance such claim or defense if it can be supported by a 
good-faith argument for an extension, modification, or reversal of existing law; or 

(3) fail to disclose that which the lawyer is required by law to reveal. 

(g) A lawyer who knows a client has, in the course of the representation, perpetrated a 
fraud upon a person or tribunal shall promptly call upon the clientto rectify the same, and if the 



client refuses or is unable to do so, the lawyer shall reveal the fraud to the affected person or 
tribunal, except when the information is protected as a privileged communication. 

(h) A lawyer who knows that a person other than the client has perpetrated a fraud upon a 
tribunal shall promptly reveal the fraud to the tribunal. 

(i) When a lawyer knows that a client expects assistance not permitted by these rules of 
professional conduct or other law, the lawyer shall consult with the client regarding the relevant 
limitations on the lawyer's conduct. 

Committee Comment. Scope of Representation. Both lawyers and clients have authority and 
responsibility in the objectives and means ofrepresentation. The client has the ultimate authority 
to determine the purpose to be served by legal representation, within the limits imposed by law 
and the lawyer's professional obligations. Within those limits, a client also has a right to consult 
with the lawyer about the means to be used in pursuing those objectives. At the same time, a 
lawyer is not required to pursue objectives or employ means simply because a client may wish 
that the lawyer do so. A clear distinction between objectives and means sometimes cannot be 
drawn, and in many cases the client-lawyer relationship partakes of a joint undertaking. In 
questions of means, the lawyer should assume responsibility for technical and legal tactical 
issues, but should defer to the client regarding such questions as the expense to be incurred and 
concern for third persons who.might be adversely affected. 

In a case in which the client appears to be suffering mental disability, the lawyer's duty to abide 
by the client's decisions is to be guided by reference to LR83.51.14. 

Independence from Client's Views or Activities. Legal representation should not be denied to 
people who are unable to afford legal services, or whose cause is controversial or the subject of 
popular disapproval. By the same token, representing a client does not constitute approval of the 
client's views or activities. 

Services Limited in Objectives or Means. The objectives or scope of services provided by a 
lawyer may be limited by agreement with the client or by the terms under which the lawyer's 
services are made available to the client. For example, a retainer may be for a specifically 
defined purpose. Representation provided through a legal aid agency may be subject to limitation 
on the types of cases the agency handles. When a lawyer has been retained by an insurer to 
represent an insured, the representation may be limited to matters related to the insurance 
coverage. The terms upon which representation in undertaken may exclude specific objectives or 
means. Such limitations may exclude objectives or means that the lawyer regards as repugnant or 
imprudent. 

An agreement concerning the scope ofrepresentation must accord with the rules of professional 
conduct and other law. Thus, the client may not be asked to agree to representation so limited in 
scope as to violate LR83 .51.1, or to surrender the right to terminate the lawyer's services or the 
right to settle litigation that the lawyer may wish to continue. 

Criminal, Fraudulent and Prohibited Transactions. A lawyer is required to give an honest 
opinion about the actual consequences that appear likely to result from a client's conduct. The 
fact that a client uses advice in a course of action that is criminal or fraudulent does not, of itself, 
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make a lawyer a party to the course of action. However, a lawyer may not knowingly assist a 
client in criminal or fraudulent conduct. There is a critical distinction between presenting an 
analysis of legal aspects of questionable conduct and recommending the means by which a crime 
or fraud might be committed with impunity. 

When the client's course of action has already begun and is continuing, the lawyer's 
responsibility is especially delicate. The lawyer is not permitted to reveal the client's 
wrongdoing, except where permitted by LR83.51.2(g) or LR83.51.6. However, the lawyer is 
required to avoid furthering the purpose, for example, by suggesting how it might be concealed. 
A lawyer may not continue assisting a client in conduct that the lawyer originally supposes is 
legally proper but then discovers is criminal and fraudulent. Withdrawal from the representation, 
therefore, may be required. 

Where the client is a fiduciary, the lawyer may be charged with special obligations in dealings 
with a beneficiary. 

Section ( d) applies whether or not the defrauded party is a party to the transaction. Hence a 
lawyer should not participate in a sham transaction; for example, a transaction to effectuate 
criminal or fraudulent escape of tax liability. Section ( d) does not preclude undertaking a 
criminal defense incident to a general retainer for legal services to a lawful enterprise. The last 
clause of section ( d) recognizes that determining the validity or interpretation of a statute or 
regulation may require a course of action involving disobedience of the statute or regulation or of 
the interpretation placed upon it by governmental authorities. 
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LR83.51.4. Communication 
(a) A lawyer shall keep a client reasonably informed about the status of a matter and 

promptly comply with reasonable requests for information. 

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client 
to make informed decisions regarding the representation. 

Committee Comment General. The client should have sufficient information to participate 
intelligently in decisions concerning the objectives of the the representation and the means by 
which they are to be pursued, to the extent the client is willing and able to do so. For example, a 
lawyer negotiating on behalf of a client should provide the client with facts relevant to the 
matter, inform the client of communications from another party and take reasonable steps that 
permit the client to make a decision regarding a serious offer from another party. A lawyer who 
receives from opposing counsel an offer of settlement in a civil controversy or a proffered plea 
bargain in a criminal case should promptly inform the client of its substance unless prior 
discussions with the client have left it clear that the proposal will be unacceptable. See 
LR83.51.2(a). Even when a client delegates authority to the lawyer, the client should be kept 
advised of the status of the matter. 

Adequacy of communication depends in part on the kind of advice or assistance involved. For 
example, in negotiations where there is time to explain a proposal, the lawyer should review all 
important provisions with the client before proceeding to an agreement. In litigation a lawyer 
should explain the general strategy and prospects of success and ordinarily should consult the 
client on tactics that might injure or coerce others. On the other hand, a lawyer ordinarily cannot 
be expected to describe trial or negotiation strategy in detail. The guiding principle is that the 
lawyer should fulfill reasonable client expectations for information consistent with the duty to 
act in the client's best interests, and the client's overall requirements as to the character of the 
representation. 

Ordinarily, the information to be provided is that appropriate for a client who is a comprehending 
and responsible adult. However, fully informing the client according to this standard may be 
impracticable, for example, when the client is a child or suffers from mental disability. 
SeeLR83.51.14. When the client is an organization or group, it is often impossible or 
inappropriate to inform every one of its members about its legal affairs; ordinarily, the lawyer 
should address communications to the appropriate officials of the organization. See LR83 .51.13. 
Where many routine matters are involved, a system of limited or occasional reporting may be 
arranged with the client. Practical exigency may also require a lawyer to act for a client without 
prior consultation. 

Withholding Information. In some circumstances, a lawyer may be justified in delaying 
transmission of information when the client would be likely to react imprudently to an immediate 
communication. Thus, a lawyer might withhold a psychiatric diagnosis of a client when the 
examining psychiatrist indicates that disclosure would harm the client. A lawyer may not 
withhold information to serve the lawyer's own interest or convenience. Rules or court orders 
governing litigation may provide that information supplied to a lawyer may not be disclosed to 
the client. 
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LR83.51.7. Conflict of Interest: General Rule 

(a) A lawyer shall not represent a client if the representation of that client will be directly 
adverse to another client, unless: 

(1) the lawyer reasonably believes the representation will not adversely affect the 
relationship with the other client; and 

(2) each client consents after disclosure. 

(b) A lawyer shall not represent a client ifthe representation of that client may be 
materially limited by the lawyer's responsibilities to another client or to a third person, or by the 
lawyer's own interests, unless: 

(1) the lawyer reasonably believes the representation will not be adversely 
affected; and 

(2) the client consents after disclosure. 

(c) When representation of multiple clients in a single matter is undertaken, the disclosure 
shall include explanation of the implications of the common representation and the advantages 
and risks involved. 

Committee Comment. Loyalty to a Client. Loyalty is an essential element in the lawyer's 
relationship to a client. An impermissible conflict of interest may exist before representation is 
undertaken, in which event the representation should be declined. The lawyer should adopt 
reasonable procedures, appropriate for the size and type of firm and practice, to determine in 
both litigation and non-litigation matters the parties and issues involved and to determine 
whether there are actual or potential conflicts of interest. 

If such a conflict arises after representation has been undertaken, the lawyer should withdraw 
from the representation. See LR83 .51.16. Where more than one client is involved and the lawyer 
withdraws because a conflict arises over representation, whether the lawyer may continue to 
represent any of the clients is determined by LR83.51.9. As to whether a client-lawyer 
relationship exists or, having once been established, is continuing, see Comment to LR83.51.3 
and the discussion under the heading "Scope of the Rules of Professional Conduct" in the 
Comment section ofLR83.50.1. 

As a general proposition, loyalty to a client prohibits undertaking representation directly adverse 
to that client without the client's consent. Section (a) expresses that general rule. Thus, a lawyer 
ordinarily may not act as advocate against a person the lawyer represents in some other matter, 
even if it is wholly unrelated. On the other hand, simultaneous representation in unrelated 
matters of clients whose interests are only generally adverse, such as competing economic 
enterprises, does not require consent of the respective clients. Section (a) applies only when the 
representation of one client would be directly adverse to the other. 

Loyalty to a client is also impaired when a lawyer cannot consider, recommend or carry out an 
appropriate course of action for the client because of the lawyer's other responsibilities or 
interests. The conflict in effect forecloses alternatives that would otherwise be available to the 
client. Section (b) addresses such situations. A possible conflict does not itself preclude the 
representation. The critical questions are the likelihood that a conflict will eventuate and, if it 
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does, whether it will materially interfere with the lawyer's independent professional judgment in 
considering alternatives or foreclose courses of action that reasonably should be pursued on 
behalf of the client. Consideration should be given to whether the client wishes to accommodate 
the other interests involved. 

Disclosure and Consent. A client may consent to representation notwithstanding a conflict. 
However, as indicated in subsection (a)(l) with respect to representation directly adverse to a 
client, and subsection (b )(1) with respect to material limitations on representation of a client, 
when a disinterested lawyer would conclude that the client should not agree to the representation 
under the circumstances, the lawyer involved cannot properly ask for such agreement or provide 
representation on the basis of the client's consent. When more· than one client is involved, the 
question of conflict must be resolved as to each client. Moreover, there may be circumstances 
where it is impossible to make the disclosure necessary to obtain consent. For example, when the 
lawyer represents different clients in related matters and one of the clients refuses to consent to 
the disclosure necessary to permit the other client to make an informed decision, the lawyer 
cannot properly ask the latter to consent. 

Lawyer's Interests. The lawyer's own interests should not be permitted to have an adverse effect 
on representation of a client. For example, a lawyer's need for income should not lead the lawyer 
to undertake matters that cannot be handled competently and at a reasonable fee. See LR83;5 l.1 
and LR83.51.5. If the probity of a lawyer's own conduct in a transaction is in serious question, it 
may be difficult or impossible for the lawyer to give a client detached advice. A lawyer may not 
allow related business interests to affect representation, for example, by referring clients to an 
enterprise in which the lawyer has an undisclosed interest. 

Conflicts in Litigation. Section (a) prohibits representation of opposing parties in litigation. 
Simultaneous representation of parties whose interests in litigation may conflict, such as 
coplaintiffs or codefendants, is governed by sections (b)and (c). An impermissible conflict may 
exist by reason of substantial discrepancy in the parties' testimony, incompatibility in positions 
in relation to an opposing party or the fact that there are substantially different possibilities of 
settlement of the claims or liabilities in question. Such conflict can arise in criminal cases as will 
as civil. The potential for conflict of interest in representing multiple defendants in a criminal 
case is so grave that ordinarily a lawyer should decline to represent more than one codefendant. 
On the other hand, common representation of persons having similar interests is proper if the risk 
of adverse effect is minimal and the requirements of sections (b) and ( c) are met. 

Ordinarily, a lawyer may not act as advocate against a client the lawyer represents in some other 
matter, even ifthe other matter is wholly unrelated. However, there are circumstances in which a 
lawyer may act as advocate against a client. For example, a lawyer representing an enterprise 
with diverse operations may accept employment as an advocate against the enterprise in an 
unrelated matter if doing so will not adversely affect the lawyer's relationship with the enterprise 
or conduct of the suit and if both clients consent after disclosure. By the same token, government 
lawyers in some circumstances may represent government employees in proceedings in which a 
government agency is the opposing party. The propriety of concurrent representation can depend 
on the nature of the litigation. For example, a suit charging fraud entails conflict to a degree not 
involved in a suit for a declaratory judgment concerning statutory interpretation. 
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A lawyer may represent parties having antagonistic positions on a legal question that has arisen 
in different cases, unless representation of either client would be adversely affected. Thus, it is 
ordinarily not improper to assert such positions in cases pending in different trial courts, but it 
may be improper to do so in cases pending at the same time in an appellate court. 

Interest of Person Paying for a Lawyer's Service. A lawyer may be paid from a source other than 
the client, if the client is informed of that fact and consents and the arrangement does not 
compromise the lawyer's duty of loyalty to the client. See LR83.51.8(f). For example, when an 
insurer and its insured have conflicting interests in a matter arising from a liability insurance 
agreement, and the insurer is required to provide special counsel for the insured, the arrangement 
should assure the special counsel's professional independence. So also, when a corporation and 
its directors or employees are involved in a controversy in which they have conflicting interests, 
the corporation may provide funds for separate legal representation of the directors or 
employees, if the clients consent after disclosure and the arrangement ensures the lawyer's 
professional independence. 

Other Conflict Situations. Conflicts of interest in contexts other than litigation sometimes may be 
difficult to assess. Relevant factors in determining whether there is potential for adverse effect 
include the duration and intimacy of the lawyer's relationship with the client or clients involved, 
the functions being performed by the lawyer, the likelihood that actual conflict will arise and the 
likely prejudice to the client from the conflict if it does arise. The question is often one of 
proximity and degree. 

For example, a lawyer may not represent multiple parties to a negotiation whose interests are 
fundamentally antagonistic to each other, but common representation is permissible where the 
clients are generally aligned in interest even though there is some difference of interest among 
them. 

Conflict questions may also arise in estate planning and estate administration. A lawyer may be 
called upon to prepare wills for several family members, such as husband and wife, and, 
depending upon the circumstances, a conflict of interest may arise. In estate administration the 
identity of the client may be unclear under the law of a particular jurisdiction. Under one view 
the client is the fiduciary; under another view the client is the estate or trust, including its 
beneficiaries. The lawyer should make clear the relationship to the parties involved. 

A lawyer for a corporation or other organization who is also a member of its board of directors 
should determine whether the responsibilities of the two roles may conflict. The lawyer may be 
called upon to advise the corporation in matters involving actions of the directors. Consideration 
should be given to the frequency with which such situations may arise, the potential intensity of 
the conflict, the effect of the lawyer's resignation from the board and the possibility of the 
corporation's obtaining legal advice from another lawyer in such situations. If there is material 
risk that the dual role will compromise the lm.:vyer' s independence of professional judgment, the 
lawyer should not serve as director. 

Conflict Charged by an Opposing Party. Resolving questions of conflict of interest is primarily 
the responsibility of the lawyer undertaking the representation. In litigation, a court may raise the 
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question where there is reason to infer that the lawyer has neglected the responsibility. In a 
criminal case, inquiry by the court is generally required when a lawyer represents multiple 
defendants. Where the conflict is such as clearly to call in question the fair or efficient 
administration of justice, opposing counsel may properly raise the question. Such an objection 
should be viewed with caution, however, for it can be misused as a technique for harassment. See 
Scope the discussion under the heading "Scope of the Rules of Professional Conduct" in the 
Comment section ofLR83.50.l. 
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LR83.51.8. Conflict of Interest: Prohibited Transactions 

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire 
an ownership, possessory, security or other pecuniary interest adverse to a client unless: 

(1) the transaction and terms on which the lawyer acquires the interest are fair and 
reasonable to the client and are fully disclosed and transmitted in writing to the client in a 
manner which can be reasonably understood by the client; 

(2) the client is given a reasonable opportunity to seek the advice of independent 
counsel in the transaction; and 

(3) the client consents in writing thereto. 

(b) A lawyer shall not use information relating to representation of a client to the 
disadvantage of the client unless client consents after disclosure, except as permitted or required 
by LR83.5 l.6 or LR83.53.3. 

(c) A lawyer shall not prepare an instrument giving the lawyer or a person related to the 
lawyer as parent, child, sibling or spouse any substantial gift from a client, including a 
testamentary gift, except where the client is related to the donee. 

( d) Prior to the conclusion of representation of a client, a lawyer shall not make or 
negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based 
in substantial part on information relating to the representation. 

( e) A lawyer shall not provide financial assistance to a client in connection with pending 
or contemplated litigation, except that: 

(1) a lawyer may advance court costs and expenses oflitigation, the repayment of 
which may be contingent on the outcome of the matter; and 

(2) a lawyer representing an indigent client may pay court costs and expenses of 
litigation on behalf of the client. 

(f) A lawyer shall not accept compensation for representing a client from one other than 
the client unless: 

(1) the client consents after disclosure; 

(2) there is no interference with the lawyer's independence of professional 
judgment or with the client-lawyer relationship; and 

(3) information relating to representation of a client is protected as required by 
LR83.51.6. 

(g) A lawyer who represents two or more clients shall not participate in making an 
aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated 
agreement as to guilty or nolo contend.re pleas, unless each client consents after disclosure, 
including disclosure of the existence and nature of all the claims or pleas involved and of the 
participation of each person in the settlement. 

(h) A lawyer shall not enter into an agreement with a client or former client limiting or 
purporting to limit the right of the client or former client to file or pursue any complaint before 
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the Illinois Attorney Registration and Disciplinary Commission or this Court's Executive 
Committee or any other disciplinary body. 

(i) A lawyer shall not make an agreement prospectively limiting the lawyer's liability to a 
client for malpractice unless permitted by law and the client is independently represented in 
making the agreement, or settle a claim for such liability with an unrepresented client or former 
client without first advising that person in writing that independent representation is appropriate 
in connection therewith. 

(j) A lawyer related to another lawyer as parent, child, sibling or spouse shall not 
represent a client in a representation directly adverse to a person who the lawyer knows is 
represented by the other lawyer except upon consent by the client after disclosure regarding the 
relationship. 

(k) A lawyer shall not acquire a proprietary interest in the cause of action or subject 
matter of litigation the lawyer is conducting for the client, except that the lawyer may: 

(1) acquire a lien granted by law to secure the lawyer's fee or expenses; and 

(2) contract with a client for a reasonable contingent fee in a civil case. 

Committee Comment. Transactions Between Client and Lawyer. As a general principle, all 
transactions between client and lawyer should be fair and reasonable to the client. In such 
transactions a review by independent counsel on behalf of the client is often advisable. 
Furthermore, a lawyer may not exploit information relating to the representation to the client's 
disadvantage. For example, a lawyer who has learned that the client is investing in specific real 
estate may not, without the client's consent, seek to acquire nearby property where doing so 
would adversely affect the client's plan for investment. Section (a) does not, however, apply to 
standard commercial transactions between the lawyer and the client for products or services that 
the client generally markets to others, for example, banking or brokerage services, medical 
services, products manufactured or distributed by the client, and utilities' services. In such 
transactions, the lawyer has no advantage in dealing with the client, and the restrictions in 
section (a) are unnecessary and impracticable. 

A lawyer may accept a gift from a client, if the transaction meets general standards of fairness. 
For example, a simple gift such as a present given at a holiday or as a token of appreciation is 
permitted. If effectuation of a substantial gift requires preparing a legal instrument such as a will 
or conveyance, however, the client should have the detached advice that another lawyer can 
provide. Section (c) recognizes an exception where the client is a relative of the donee or the gift 
is not substantial. 

Literary Rights. An agreement by which a lawyer acquires literary or media rights concerning 
the conduct of the representation creates a conflict between the interests of the client and the 
personal interests of the lawyer. Measures suitable in the representation of the client may detract 
from the publication value of an account of the representation. Section ( d) does not prohibit a 
lawyer representing a client in a transaction concerning literary property from agreeing that the 
lawye-r' s fee shall consist of a share in ownership in the property, if the arrangement conforms to 
LR83.51.5 and section (k). 
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Persons Paying for a Lawyer's Services. Section (f) requires disclosure of the fact that the 
lawyer's services are being paid for by a third party. Such an arrangement must also conform to 
the requirements ofLR83.51.6 concerning confidentiality and LR83.51.7 concerning conflict of 
interest. Where the client is a class, consent may be obtained on behalf of the class by court
supervised procedure. 

Limiting Liability. Section (i) is not intended to apply to customary qualifications and limitations 
in legal opinions and memoranda. Section (h), however, is an unqualified prohibition. 
Family Relationships Between Lawyers. Section (j) applies to related lawyers who are in 
different firms. Related lawyers in the same firm are governed by LR83.51.7, LR83.51.9, and 
LR83.51.10. The disqualification stated in section (j) is personal and is not imputed to members 
of firms with whom the lawyers are associated. 

Acquisition of Interest in Litigation. Section (k) states the traditional general rule that lawyers are 
prohibited from acquiring a proprietary interest in litigation. This general rule, which has its 
basis in common law champerty and maintenance, is subject to specific exceptions developed in 
decisional law and continued in these rules, such as the exception for reasonable contingent fees 
set forth in LR83.5 l.5 and the exception for certain advances of the costs oflitigation set forth in 
section ( e ). 

-11-



LR83.51.9. Conflict of Interest: Former Client 

(a) A lawyer who has formerly represented a client in a matter shall not thereafter 
represent another person in the same or a substantially related matter in which the person's 
interests are materially adverse to the interests of the former client unless the former client 
consents after disclosure. 

(b) A lawyer shall not knowingly represent a person in the same or a substantially related 
matter in which the firm with which the lawyer formerly was associated had previously 
represented a client, 

(1) whose interests are materially adverse to that person, and 

(2) about whom the lawyer had acquired information protected by LR83.5 l .6 and 
LR83.51.9(c) that is material to the matter, 

unless the former client consents after disclosure. 

(c) A lawyer who has formerly represented a client in a matter or whose present or former 
law firm has formerly represented a client in a matter shall not thereafter: 

(1) use information relating to the representation to the disadvantage of the former 
client except as LR83.51.6 or LR83.53.3 would permit or require with respect to a client, 
or when the information has become generally known; or 

(2) reveal information relating to the representation except as LR83.51.6 or 
LR83.53.3 would permit or require with respect to a client. 

Committee Comment. General. After termination of a client-lawyer relationship, a lawyer may 
not represent another client except in conformity with this rule. The principles in LR83.5 l. 7 
determine whether the interests of the present and former client are adverse. Thus, a lawyer 
could not properly seek to rescind on behalf of a new client a contract drafted on behalf of the 
former client. So also a lawyer who has prosecuted an accused person could not properly 
represent the accused in a subsequent civil action against the government concerning the same 
transaction. 

The scope of a "matter" for purposes of this rule may depend on the facts of a particular situation 
or transaction. The lawyer's involvement in a matter can also be a question of degree. When a 
lawyer has been directly involved in a specific transaction, subsequent representation of other 
clients with materially adverse interests clearly is prohibited. On the other hand, a lawyer who 
recurrently handled a type of problem for a former client is not precluded from later representing 
another client in a wholly distinct problem of that type even though the subsequent 
representation involves a position adverse to the prior client. Similar considerations can apply to 
the reassignment of military lawyers between defense and prosecution functions within the same 
military jurisdiction. The underlying question is whether the lawyer was so involved in the 
matter that the subsequent representation can be justly regarded as a changing of sides in the 
matter in question. 

Lawyers Moving Between Firms. When lawyers have been associated within a firm but then end 
their association, the question of whether a lawyer should undertake representation is more 
complicated. There are several competing considerations. First, the client previously represented 
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by the former firm must be reasonably assured that the principle ofloyalty to the client is not 
compromised. Second, the rule should not be so broadly cast as to preclude other persons from 
having reasonable choice of legal counsel. Third, the rule should not unreasonably hamper 
lawyers from forming new associations and taking on new clients after having left a previous 
association. In this connection, it should be recognized that today many lawyers practice in 
firms, that many lawyers to some degree limit their practice to one field or another, and that 
many move from one association to another several times in their careers. If the concept of 
imputation were applied with unqualified rigor, the result would be radical curtailment of the 
opportunity oflawyers to move from one practice setting to another and of the opportunity of 
clients to change counsel. 

Reconciliation of these competing principles in the past has been attempted under two rubrics. 
One approach has been to seek per se rules of disqualification. For example, it has been held that 
a partner in a law firm is conclusively presumed to have access to all confidences concerning all 
clients of the firm. Under this analysis, if a lawyer has been a partner in one law firm and then 
becomes a partner in another law firm, there may be a presumption that all confidences known 
by the partner in the first firm are known to all partners in the second firm. This presumption 
might properly be applied in some circumstances, especially where the client has been 
extensively represented, but may be unrealistic where the client was represented only for limited 
purposes. Furthermore, such a rigid rule exaggerates the difference between a partner and an 
associate in modem law firms. 

The other rubric formerly used for dealing with disqualification is the appearance of impropriety 
proscribed in Canon 9 of the ABA Model Code of Professional Responsibility. This rubric has a 
twofold problem. First, the appearance of impropriety can be taken to include any new client
lawyer relationship that might make a former client feel anxious. If that meaning were adopted, 
disqualification would become little more than a question of subjective judgn1ent by the former 
dient. Secuml, since "impropriety" is undefined, the term "appearance of impropriety" is 
question-begging. It therefore has to be recognized that the problem of disqualification cannot be 
properly resolved either by simple analogy to a lawyer practicing alone or by the very general 
concept of appearance of impropriety. 

Confidentiality. Preserving confidentiality is a question of access to infomlation. Access to 
information, in tum, is essentially a question of fact in particular circumstances, aided by 
inferences, deductions or working presumptions that reasonably may be made about the way in 
which lawyers work together. A lawyer may have general access to files of all clients of a law 
firm and may regularly participate in discussions of their affairs; it should be inferred that such a 
lawyer in fact is privy to all information about all the firm's clients. In contrast, another lawyer 
may have access to the files of only a limited number of clients and participate in discussions of 
the affairs of no other clients; in the absence <?f information to the contrary, it should be inferred 
that such a lawyer in fact is privy to information about the clients actually served but not those of 
other clients. 

Application of section (b) depends on a situation's particular facts. In such an inquiry, the burden 
of proof should rest upon the lawyer whose disqualification is sought. 
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Section (b) operates to disqualify the lawyer only when the lawyer involved has actual 
knowledge of information protected by LR83.5 l.6 and LR83.5 l.9( c ). Thus, if a lawyer while 
with one law firm acquired no knowledge or information relating to a particular client of the 
firm, and that lawyer later joined another firm, neither the lawyer individually nor the second 
firm is disqualified from representing another client in the same or a related manner even though 
the interests of the two clients conflict. See LR83.5 l.10(c) for the restrictions on a firm once a 
lawyer has terminated association with the firm. 

Independent of the question of a firm, a lawyer changing professional association has a 
continuing duty to preserve confidentiality of information about a client formerly represented. 
See LR83.51.6 and LR83.51.9. 

Adverse Positions. The second aspect ofloyalty to a client is the lawyer's obligation to decline 
subsequent representations involving positions adverse to a former client arising in substantially 
related matters. This obligation requires abstention from adverse representation by the individual 
lawyer involved. 

Information acquired by the lawyer in the course ofrepresenting a client may not subsequently 
be used or revealed by the lawyer to the disadvantage of the client. However, the fact that a 
lawyer has once served a client does not preclude that lawyer from using generally known 
information about that client when later representing another client. 

Disqualification from subsequent representation is for the protection of former clients and can be 
waived by them. A waiver is effective only ifthere is disclosure of the circumstances, including 
the lawyer's intended role in behalf of the new client. 

With regard to an opposing party's raising a question of conflict of interest, see Comment to 
LR83.51.7. With regard to disqualification of a firm with which a lawyer is or was formerly 
associated, see LR83. 51.10. 
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LR83 .51.10 Imputed Disqualification: General Rule 

(a) No lawyer associated with a firm shall represent a client when the lawyer knows or 
reasonably should know that another lawyer associated with that firm would be prohibited from 
doing so by LR83.51.7, LR83.51.8(c), or LR83.51.9, except as permitted by sections (b), (c), or 
(d) of this rule or by LR83.51.11 or LR83.51.12. 

(b) When a lawyer becomes associated with a firm, the firm may not represent a person 
in a matter that the firm knows or reasonably should know is the same or substantially related to 
a matter in which the newly associated lawyer, or a firm with which that lawyer was associated, 
had previously represented a client whose interests are materially adverse to that person unless: 

(1) the newly associated lawyer has no information protected by LR83.51.6 or 
LR83.51.9 that is material to the matter; or 

(2) the newly associated lawyer is screened from any participation in the matter 
and is apportioned no specific share therefrom. 

(c) When a lawyer has terminated an association with a firm, the firm may thereafter 
represent a person with interestS materially adverse to those of a client represented by the 
formerly associated lawyer if: 

(1) the matter is not the same or substantially related to that in which the formerly 
associated lawyer represented the client; and 

(2) no lawyer remaining in the firm has information protected by this rule, or 
LR83.51.6. 

(d) A disqualification prescribed by this rule may be waived by the affected client under 
the conditions stated in LR83.5 l.7. 

(e) For purposes of this rule LR83.51.11, and LR83.51.12, a lawyer in a firm will be 
deemed to have been screened from any participation in a matter if: 

(1) the lawyer has been isolated from confidences, secrets, and material 
knowledge concerning the matter; 

(2) the lawyer has been isolated from all contact with the client or any agent, 
officer or employee of the client and any witness for or against the client; 

(3) the lawyer and the firm have been precluded from discussing the matter with 
each other; and 

(4) the firm has taken affirmative steps to accomplish the foregoing. 

Committee Comment. Definition of "Firm". For purposes of the rules of professional conduct, 
the term "firm" includes lawyers in a private firm and lawyers in the legal department of a 
corporation or other organization or in a legal services organization. Whether two or more 
lawyers constitute a firm within this definition can depend on the specific facts. For example, 
two practitioners who share office space and occasionally consult or assist each other ordinarily 
would not be regarded as constituting a firm. However, if they present thernselves to the public 
in a way suggesting that they are a firm or conduct themselves as a firm, they should be regarded 
as a firm for the purposes of the rules. The terms of any formal agreement between associated 
lawyers are relevant in determining whether they are a firm, as is the fact that they have mutual 
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access to information concerning the clients they serve. Furthermore, it is relevant in doubtful 
cases to consider the underlying purpose of the rule that is involved. A group oflawyers could be 
regarded as a firm for purposes of the rule that the same lawyer should not represent opposing 
parties in litigation, while it might not be so regarded for purposes of the rule that information 
acquired by one lawyer is attributed to another. 

With respect to the law department of an organization, there is ordinarily no question that the 
members of the department constitute a firm within the meaning of the rules of professional 
conduct. However, there can be uncertainty as to the identity of the client. For example, it may 
not be clear whether the law department of a corporation represents a subsidiary or an affiliated 
corporation, as well as the corporation by which the members of the department are directly 
employed. A similar question can arise concerning an unincorporated association and its local 
affiliates. 

Similar questions can also arise with respect to lawyers in legal aid. Lawyers employed in the 
same unit of a legal service organization constitute a firm, but not necessarily those employed in 
separate units. As in the case of independent practitioners, whether the lawyers should be treated 
as associated with each other can depend on the particular rule that is involved, and on the 
specific facts of the situation. 

Where a lawyer has joined a private firm after having represented the government, the situation 
is governed by LR83.51. l l(a) and (b); where a lawyer represents the government after having 
served private clients, the situation is governed by LR83.5 l. l l( c)(l). The individual lawyer 
involved is bound by the rules generally, including LR83.51.6, LR83.5 l.7, and LR83.51.9. 

Different provisions are thus made for movement of a lawyer from one private firm to another 
and for movement of a lawyer between a private firm and the government. The government is 
entitled to protection of its client confidences and, therefore. to the protections provided in 
LR83.51.6, LR83.51.9, and LR83.51.l l. However, ifthe more extensive disqualification in this 
rule were applied to former government lawyers, the potential effect on the government would 
be unduly burdensome. The government deals with all private citizens and organizations and, 
thus, has a much wider circle of adverse legal interests than does any private law firm. In these 
circumstances, the government's recruitment of lawyers would be seriously impaired if this rule 
were applied to the government. On balance, therefore, the government is better served in the 
long run by the protections stated in LR83 .51.11. 

Definition of "Associated". As used in this rule the term "associated," e.g., "newly associated 
lawyer," "a lawyer becomes associated with a firm," shall be read to cover all forms of 
association between the lawyer and the firm, including, but not restricted to partner, associate, 
and of counsel. 

Principles of Imputed Disqualification. The rule of imputed disqualification stated in section (a) 
gives effect to the principle ofloyalty to the client as it applies to lawyers who practice in a law 
firm. Such situations can be considered from the premise that a firm of lawyers is essentially one 
lawyer for purposes of the rules governing loyalty to the client, or from the premise that each 
lawyer is vicariously bound by the obligation of loyalty owed by each lawyer with whom the 
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incurred in attending or testifying, and a reasonable fee for the professional services of an 
expert witness. 

(b) The duties stated in section (a) are continuing duties and apply even if compliance 
requires disclosure of information otherwise protected by LR83.51.6. 

(c) A lawyer may refuse to offer evidence that the lawyer reasonably believes is false. 

( d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts 
known to the lawyer which will enable the tribunal to make an informed decision, whether or not 
the facts are adverse. 

Committee Comment. General. The advocate's task is to present the client's case with 
persuasive force. Performance of that duty while maintaining confidences of the client is 
qualified by the advocate's duty of candor to the tribunal. However, an advocate does not vouch 
for the evidence submitted in a cause; the tribunal is responsible for assessing its probative value. 

Representations by a Lawyer. An advocate is responsible for pleadings and other documents 
prepared for litigation, but is usually not required to have personal knowledge of matters asserted 
therein, for litigation documents ordinarily present assertions by the client, or by someone on the 
client's behalf, and not assertions by the lawyer. Compare LR83.53. l. However, an assertion 
purporting to he on the lawyer's own knowledge, as in an affidavit by the lawyer or in a 
statement in open court, may properly be made only when the lawyer knows the assertion is true 
or believes it to be true on the basis of a reasonably diligent inquiry. There are circumstances 
where failure to make a disclosure is the equivalent of an affirmative misrepresentation. The 
obligation prescribed in LR83 .51.2( d) not to counsel a client to commit or assist the client in 
committing a fraud applies in litigation. Regarding compliance with LR83.51.2(d), see the 
Comment to that rule. See also the Comment to LR83.58.4(b). 

Misleading Legal Argument. Legal argument based on a knowingly false representation of law 
constitutes dishonesty toward the tribunal. A lawyer is not required to make a disinterested 
exposition of the law, but must recognize the existence of pertinent legal authorities. 
Furthermore, as stated in section (a)(3), an advocate has a duty to disclose directly adverse 
authority in the controlling jurisdiction which has not been disclosed by the opposing party. The 
underlying concept is that legal argument is a discussion seeking to determine the legal premises 
properly applicable to the case. 

False Evidence. When evidence that a lawyer knows to be false is provided by a person who is 
not the client, the lawyer must refuse to offer it regardless of the client's wishes. 
When false evidence is offered by the client, however, a conflict may arise between the lawyer's 
duty to keep the client's revelations confidential and the duty of candor to the court. Upon 
ascertaining that material evidence is false, the lawyer should seek to persuade the client that the 
evidence should not be offered or, if it has been offered, that its false character should 
immediately be disclosed. If the persuasion is ineffective, the lawyer must take reasonable 
remedial measures (in this respect, see LR83.51.2 and LR83.51.6 and the discussion under the 
heading "Criminal, Fraudulent and Prohibited Transactions" in the Comment to LR83.51.2). 

Except in the defense of a criminal accused, the rule generally recognized is that if necessary to 
rectify the situation, an advocate must disclose the existence of the client's deception to the court 
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or to the other party. Such a disclosure can result in grave consequences to the client, including 
not only a sense of betrayal but also loss of the case and perhaps a prosecution for perjury. But 
the alternative is that the lawyer cooperate in deceiving the court, thereby subverting the truth
finding process which the adversary system is designed to implement. See LR83.51.2(d). 
Furthermore, unless it is clearly understood that the lawyer will act upon the duty to disclose the 
existence of false evidence, the client can simply reject the lawyer's advice to reveal the false 
evidence and insist that the lawyer keep silent. Thus the client could in effect coerce the lawyer 
into being a party to fraud on the court. 

Perjury by a Criminal Defendant. Whether an advocate for a criminally accused has the same 
duty of disclosure has been intensely debated. While it is agreed that the lawyer should seek to 
persuade the client to refrain from perjurious testimony, there has been dispute concerning the 
lawyer's duty when that persuasion fails. If the confrontation with the client occurs before trial, 
the lawyer ordinarily can withdraw. Withdrawal before trial may not be possible, however, either 
because trial is imminent or because the confrontation with the client does not take place until 
the trial itself, or because no other counsel is available. 

The most difficult situation, therefore, arises in a criminal case where the accused insists on 
testifying when the lawyer knows that the testimony is perjurious. The lawyer's effort to rectify 
the situation can increase the likelihood of the client's being convicted as well as opening the 
possibility of a prosecution for perjury. On the other hand, if the lawyer does not exercise control 
over the proof, the lawyer participates, although in a merely passive way, in deception of the 
court. 

Three resolutions of this dilemma have been proposed. One is to permit the accused to testify by 
a narrative without guidance through the lawyer's questioning. This compromises both 
contending principles; it exempts the lawyer from the duty to disclose false evidence but subjects 
the client to an implicit disclosure of information imparted to counsel. Another suggested 
resolution, ofrelatively recent origin, is that the advocate be entirely excused from the duty to 
reveal perjury if the perjury is that of the client. This is a coherent solution but makes the 
advocate a knowing instrument of perjury. 

The other resolution of the dilemma is that the lawyer must reveal the client's perjury if 
necessary to rectify the situation. A criminal accused has a right to the assistance of an advocate, 
a right to testity and a right of confidential communication with counsel. However, an accused 
should not have a right to assistance of counsel in committing perjury. Furthermore, an advocate 
has an obligation, not only in professional ethics but under the law as well, to avoid implication 
in the commission of perjury or other falsification of evidence. See LR83 .51.2( d). 

Remedial Measures. If perjured testimony or false evidence has been offered, the advocate's 
proper course ordinarily is to remonstrate with the client confidentially. If that fails, the advocate 
should seek to withdraw ifthat will remedy the situation. If withdrawal will not remedy the 
situation or is impossible, the advocate should make disclosure to the court. It is for the court 
then to determine what should be done-making a statement about the matter to the trier of fact, 
ordering a mistrial, or perhaps nothing. If the false testimony was that of the client, the client 
may controvert the lawyer's version of their communication when the lawyer discloses the 
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situation to the court. If there is an issue whether the client has committed perjury, the lawyer 
cannot represent the client in resolution of the issue, and a mistrial may be unavoidable. An 
unscrupulous client might in this way attempt to produce a series of mistrials and thus escape 
prosecution. However, a second such encounter could be construed as a deliberate abuse of the 
right to counsel and as such a waiver of the right to further representation. 

Constitutional Requirements. It must always be kept in mind that the principles expressed in 
LR83.53.3 and this Comment are subject to any constitutional constraints that are imposed on 
defense counsel in criminal cases by the provisions as to due process and the defendant's right to 
counsel. 

Duration of Obligation. A practical time limit on the obligation to rectify the presentation of 
false evidence has to be established. The conclusion of the proceeding is a reasonably definite 
point for the termination of the obligation. 

Refusing to Offer Proof Believed to Be False. Generally speaking, a lawyer has authority to 
refuse to offer testimony or other proof that the lawyer believes is untrustworthy. Offering such 
proof may reflect adversely on the lawyer's ability to discriminate in the quality of evidence and 
thus impair the lawyer's effectiveness as an advocate. This consideration too is subject to 
constitutional requirements governing the right to counsel in criminal cases. 

Ex Parte Proceedings. Ordinarily, an advocate has the limited responsibility of presenting one 
side of the matters that a tribunal should consider in reaching a decision; the conflicting position 
is expected to be presented by the opposing party. However, in an ex parte proceeding, such as 
an application for a temporary restraining order, there is no balance of presentation by opposing 
advocates. The object of an ex parte proceeding is nevertheless to yield a substantially just result. 
The judge has an affirmative responsibility to accord the absent party just consideration. The 
lawyer for the represented party has the correlative duty to make disclosures of material facts 
known to the lawyer and that the lawyer reasonably believes are necessary to an informed 
decision. 
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LR83.54. l. Truthfulness in Statements to Others 

In the course ofrepresenting a client a lawyer shall not knowingly: 

(1) make a false statement of material fact or law to a third person; or 

(2) fail to disclose a material fact to a third person when disclosure is necessary to avoid 
assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by LR83.51.6. 

Committee Comment. Misrepresentation. A lawyer is required to be truthful when dealing with 
others on a client's behalf, but generally has no affirmative duty to inform an opposing party of 
relevant facts. A misrepresentation can occur ifthe lawyer incorporates or affirms a statement of 
another person that the lawyer knows is false. Misrepresentations can also occur by failure to act. 

Statements of Fact. This rule refers to statements of fact. Whether a particular statement should 
be regarded as one of fact can depend on the circumstances. Under generally accepted 
conventions in negotiation, certain types of statements ordinarily are not taken as statements of 
material fact. Estimates of price or value placed on the subject of a transaction and a party's 
intentions as to an acceptable settlement of a claim are in this category, and so is the existence of 
an undisclosed principal except where nondisclosure of the principal would constitute fraud. 

Fraud by Client. Subsection (2) recognizes that substantive law may require a lawyer to disclose 
certain information to avoid being deemed to have assisted the client's crime or fraud. The 
requirement of disclosure created by this paragraph is, however, subject to the obligations 
created by LR83.51.6. 
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